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ANDORRA
(Non-official translation)
This issue does not raise debate in Andorra. There is no regulation or prohibition on the
subject.

AUSTRIA
§90 (3) of the Penal Code stipulates that consent to genital mutilation, which strongly effects
sexuality, can never be valid. The explanatory report however specifies that male
circumcision does not have any effect on sexuality and is minimally invasive and does
therefore not fall under the provisions of the Penal Code. Although male circumcision on
religious grounds is not considered a medical intervention, legal representatives (parents)
can give valid consent to the intervention.
BELGIUM
(Non-official translation)
In Belgium, the National Disability Insurance Institute (Inami) refunds as part of health care,
circumcision performed by a physician (number 260934-260945 of the nomenclature). It
concerns in that case a surgical procedure that is performed under anesthesia, usually on an
outpatient basis.
The Inami does not require the physician to specify the reasons for circumcision (medical,
personal or ritual).
The Government thus wishes to allow circumcision in the best conditions of hygiene and
care, especially with the intervention of a doctor.
From a factual point of view, we see that the number of interventions reimbursed by Inami
increased from 19,853 in 2006 to 25,286 in 2011.
DENMARK
Rule of law
Ritual circumcision of boys is not separately regulated under Danish law.
Circumcision - also ritual circumcision without medical indication - is a surgical procedure
covered in the Act regarding Authorization of Health Care Professionals and Professional
Health Care Practice § 74 pcs.2 (Authorization Act). Pursuant to the provision it is reserved
for doctors to perform circumcision. The doctor may apply an assistant according to the
Authorization Act § 18, for example a rabbi, provided proper instruction et cetera.
As with other operations should circumcision be the subject of care and conscientiousness
as expressed in the Authorization Act § 17. The Danish Health and Medicines Authority has
with supervision number 9267/2005 dealt with male circumcision and provided professional
guidance on a range of issues relating to circumcision, which helps to fulfill the standard of
care and conscientiousness. See the section on professional guidelines below.
Furthermore, being a matter of surgery, section III of the health legislation regarding patients'
right to self-determination applies to circumcision. This means that circumcision can take
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place only in the case of informed consent - for persons under the age of 15 with assigned
consent.
There is access to complaints and compensations as stated by the regular rules of the law of
complaint and compensation.
Professional guidelines
On the basis of the Danish Health and Medicines Authority's handling of reported cases
regarding doctors performing circumcision of boys, the Board became aware of particular
problems associated with such operations and therefore found it necessary to develop
guidelines on the circumcision of boys under the age of 18, cf health guidelines No. 9267 of
23 May 2005.
The health guidelines, states among other that circumcision of boys according to the Danish
Health and Medicines Authority is a surgery and thereby reserved for doctors to perform in
accordance with the Authorization Act.
According to the general rules for assistants, doctors with the right to independently practice
may use assistance, and in that context the doctor also needs to demonstrate care and
conscientiousness.
The doctor must therefore ensure that the assistant is adequately trained and instructed to
perform the surgery, and at the same time take the necessary supervision with the work of
the assistant. The doctor must be present under the operation.
Furthermore, the guide lines from the Danish Health and Medicines Authority stipulate
demands on information and consent, hygiene, pain relief, surgical technique, postoperative
care and record keeping.
The Danish Health and Medicines Authority's study on circumcision of bovs
The Ministry of Health asked on November 1^' 2012 the Danish Health and Medicines
Authority to investigate the ritual circumcision of boys in more details, due to prolonged
public debate.
The purpose of the study was to get an overview on ritual circumcision and the health
associated problems that may be involved. Political decisions and initiatives could then be
based on the study.
The Ministry of Health received the study at the end of June 2013. The Danish Health and
Medicines Authority found no substantial health professional reasons for banning
circumcision in general, and therefore no health professional justification to ban ritual
circumcision.
Initiatives based on the Danish Health and Medicines Authority's study on
circumcision of boys
The Ministry of Health has found it useful to monitor this area more closely in order to gain
knowledge of late complications and thereby become more informed and well-documented
on this subject.
In that contexts the Ministry of Health promoted following initiatives to follow up more closely
on ritual circumcision on boys.
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Registration

on locations for ritual

circumcision:

In the guide lines it will be specified that:
•

•
•

Ritual circumcision of boys over 2 months has to take place on an established
medical facility, and be registered as part of the registration system for private clinics,
indicating that the clinic performs ritual circumcision of boys.
Ritual circumcision of boys up to 2 months is allowed to take place outside of an
established treatment facility, as current practices.
Cooperation with relevant religious communities on issues related to circumcision of
boys up to 2 months.

Obligation to report ritual circumcision of the child
•

Each ritual circumcision must be registered centrally. Reporting obligation lies with
the doctor and applies to both circumcisions in the home and at a clinic.

Institutional
•

•

follow-up

The Danish Health and Medicines Authority considers whether there is a basis for
further updating requirements in the guide lines on male circumcision, in relation to
the obligation to provide information and the use of a assistant.
Complaints on circumcision, which may be received in the next period of time (July
1^' 2013 to the end of 2015) will be in focus and administrated more closely of The
National Agency for Patients' Rights and Complaints and the Patient Insurance
Association who will report to the Ministry of Health early in 2016.

FINLAND
The Committee on Bioethics has requested the member states to provide information about
their legal situation concerning male circumcision. The answers should describe the
methods and practices of male circumcision and the related case-law, especially in relation
to the question of consent regulated by Article 6 of the Convention on Human Rights and
Biomedicine.

Background
In 2003 a working group set up by the Ministry of Social Affairs and Health discussed the
need for legislation on non-medical male circumcision in Finland and proposed the
enactment of a related act of Parliament. The draft proposal for the act contained sections
dealing with the scope of the act, the person conducting the circumcision, the consent of the
persons having the custody of the boy to be circumcised, information provided to the latter,
and the hearing of the boy. The working group considered that the boy must be heard about
the circumcision and informed sufficiently about the nature and effects of the operation in a
manner corresponding to his age and stage of development. The working group proposed
that the circumcision should not be conducted against the will expressed by the boy, if he, on
the basis of his age and stage of development, is able to understand the significance of the
operation.
However, the proposal of the working group was never submitted to Parliament as a
government bill. Later on both relevant legislation and instructions to local authorities and
health care organisations have been discussed.

5

The current extent of male circumcision is unknown, because the operation is hardly ever
conducted in public health care services because of the unclear legal situation.
Circumcisions are conducted within religious communities at homes and in private health
care. Approximately 350-400 operations are needed within the Islamic and Jewish
communities annually.
The Finnish judiciary has examined a few circumcision cases. It does not appear from the
case files whether the courts took a stand on the consent of the boys.

Current situation
In autumn 2012 the Family Federation of Finland, the Finnish Medical Society Duodecim,
and Save the Children Finland submitted to the Ministry of Social Affairs and Health an
initiative on the necessary legislation and instructions to authorities concerning male
circumcision. At the beginning of 2013 the Mannerheim League for Child Welfare submitted
to the Ministry a proposal for awareness-raising against male circumcision. The issue of
male circumcision has been discussed with such actors as the Ministry of Justice,
representatives of religious communities and a representative of the National Advisory Board
on Social Welfare and Health Care Ethics (ETENE).
ETENE considers that male
circumcision must always be subject to a written consent of both persons having the custody
of the boy.
The Ministry of Social Affairs and Health is considering the issue of male circumcision and
will take a position on it this autumn. On account of the new research information produced
concerning the health effects of the operation in recent years, the Ministry has
commissioned the National Institute for Health and Welfare to prepare an updated report on
the issue to support the Ministry's decision-making.
In defining policies concerning non-medical male circumcision, account should be taken,
above all, of the health effects and religious significance of the operation.
If, after receiving the requested reports, the Ministry of Social Affairs and Health decides to
prepare related legislation or instructions, the consent of the boy will be included in the
provisions.

FRANCE
(Non-official translation)
There are no rules in French legislation covering ritual circumcision.^ Although it has no
specific legal basis, the practice is permitted in the name of religious freedom and the right of
everyone to practise a religion freely.
A distinction must be made between such acts and other religious or cultural practices such
as excision, for which criminal proceedings are regularly brought and in respect of which
child protection measures can be ordered, particularly by youth courts. The administrative
courts, for their part, consider excision to be a form of inhuman and degrading treatment
within the meaning of Article 3 of the European Convention for the Protection of Human
Rights and Fundamental Freedoms {Conseil d'Etat, 20 December 2000, Prefect of the
departement ofl'Essone
v. Ms Minata Outtara, No. 202555) and have allowed an application

^ Except in Alsace-Moselle, where Article 10 of the Imperial Decree of 29 August 1862 provides;
"mohels must hold a certificate issued by a doctor of medicine or surgery appointed by the prefect,
stating that the holder offers all the necessary public health guarantees".
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for refugee status to be lodged on the ground of a threat of excision in the applicant's
country of origin {Conseil d'Etat, 29 July 1998, Ms Drop, No. 131711, reports, p. 962).
It is accepted that, when it is conducted in satisfactory sanitary conditions, circumcision,
unlike excision, does not have any harmful effects on a child's health or sex life. Moreover, it
is conducted outside any religious context on a preventive basis for health reasons,
particularly in some Anglo-Saxon countries. While the appropriateness of this practice in
medical terms is debatable, it would be problematic to assert in principle that the act in itself
is harmful to a child's health. In terms of cultural identity, on the other hand, it can be crucial
for a child's integration into a community, and in this respect it falls within the ambit of private
life and religious freedom.
Although, strictly speaking, France does not provide a specific legal framework for ritual
circumcision, considering that the protection of this practice fails within the scope of religious
freedoms, the following points should be noted:
- in practice, most ritual circumcision takes place in a medical context, which is to
say that it is carried out by doctors and, in most cases, at hospital. According to the
case-law of the Conseil d'Etat, it is even regarded as an "act of care", hence
incurring the strict liability of the hospital authorities, even though the medical act is
carried out in the course of an operation with no therapeutic purpose {Conseil
dEtat, 3 November 1997, Joseph Imbert Hospital, Aries, No. 153686). Ritual
circumcision is not, however, reimbursed under the social security scheme (reply
by the Ministry of Health to Written Question No. 11446, published in the Official
Journal of 29 November 2011).
- in a decision relating to children's physical integrity, it was clear that the French civil
courts only accept circumcision if, in addition to it being entirely harmless on the
health front, it is indisputable that it is in the child's interests.
Consequently, it is essential that parents, who are the first guarantors of their children
and safeguards of their interests, agree that circumcision is needed. The French
courts are particularly vigilant on this issue, pointing out that, in contrast with medical
circumcision, which is a routine act requiring the consent of only one of the persons
with parental authority, ritual circumcision is considered a serious step and hence
requires the joint consent of both persons with parental authority.
For instance, in one decision, it was found that liability had been incurred by a father
who had taken advantage of his accommodation rights to take the serious decision to
arrange for the ritual circumcision of his son without seeking the mother's consent
when a surgical operation was not necessary. Furthermore the doctor who carried
out the operation in this case, and had simply sought the consent of only one of the
parents, was found to have acted in a culpably thoughtless manner (Paris
Administrative Court, 29 September 2000, reports, p.281). In this decision, damages
were awarded both to the other parent and to the child, thus acknowledging that the
latter had suffered a damage and a prejudice.
Trial judges must also ensure that the principle is respected whereby minors who are
sufficiently mature and able to form their own views will be involved in decisions
concerning them. For instance, an appeal court refused to authorise a ritual
circumcision when both the child's mother and the child himself, aged 11, objected
(Lyon Court of Appeal, 2""^ Civil Division, 25 July 2007, JCP 2007.IV. 1028, RTD Civ.,
2008, p. 99, note by J. Hauser). However, where a child is not sufficiently old to give
his consent, the operation can take place nonetheless if the two parents agree to it.
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and in this case there is no need to postpone it until such time as the child has
become sufficiently mature.

GERMANY
On 28 December 2012 the Act on the Scope of Parental Responsibility for the Person of the
Child in the Circumcision of Male Children {Gesetz uber den Umfang der Personensorge
bei
einer Besctineidung
des mannliclien Kindes) entered into force in Germany. With this
legislation, the circumcision of boys is to remain legal in Germany where certain
requirements are met.

1. Background
The introduction of this legislation was triggered by a judgment delivered on 7 May 2012 by
Cologne Regional Court, which found that a circumcision performed on a four-year-old boy
without medical indication constituted bodily harm in violation of the law, even though the
parents had consented to the procedure. The Regional Court ruled that the parents' consent
was immaterial, since, contrary to the requirements of parent-and-child law, the circumcision
did not serve the children's best interests.

2. Reform through section 1631d of the Civil Code
The Act on the Scope of Parental Responsibility for the Person of the Child in the
Circumcision of Male Children introduced section 1631d {circumcision of male cfiildren) into
the part of the German Civil Code {Burgerliches Gesetibuch)
governing parental custody.
Section 1631d of the Civil Code is worded as follows:
"(1) Parental responsibility for the person of the child shall also include the right to consent to
the circumcision without medical necessity of a male child who is himself incapable of
reason and judgment, if this circumcision is to be performed lege artis. This shall not apply if
the circumcision, even considering its purpose, jeopardises the child's best interests.
(2) In the first six months following the birth of the child, circumcisions may be performed
pursuant to subsection (1) also by persons designated by a religious group to perform this
procedure, if these persons are specially trained to do so and, without being a physician, are
comparably qualified to perform circumcisions."

3. Requirements for effective consent
Pursuant to this legislation, parental responsibility for the person of the child generally
includes the right, if certain requirements are met, to consent to the circumcision for nonmedical reasons of a male son who is himself incapable of reason and judgment. However,
section 163Id of the Civil Code stipulates that parents can provide effective consent to the
circumcision of their son only under the following circumstances:
The circumcision must be performed lege artis (in accordance with the medical state of
the art) in particular in the most gentle way possible and with the most effective possible
treatment of pain;
Prior to the surgery - as with any other non-medically indicated surgery - a particularly
comprehensive examination must be carried out of all related risks and possible
consequences, and
The parents must - as with all other child-rearing decisions - factor in their child's will, to
the extent that such will can already be formed, in deciding on the circumcision;
The circumcision shall not constitute an exceptional case where the child's best interests
can be jeopardised.
As a general rule, circumcisions are to be performed by physicians. Only within the first six
months of a child's life can circumcision, as an alternative, be performed by persons
designated by their religious group. These persons must have the skills to perform the
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circumcision just as well as a physician. Parental consent to circumcision by a person
designated by a religious group is also subject to the above-mentioned conditions, i.e.
adherence to the medical state of the art, comprehensive examination, factoring in the
child's will, no risk to the child's best interests.
GREECE
In Greece there is no specific legislation regarding the issue of male circumcision. The main
legal texts which may be evoked here are:
Firstly, the Code of Medical Ethics and Deontology (Law 3418/2005) according to which
all medical acts must be performed according to sound medical evidence and with the
consent of the person concerned, in this case the parents of the child.
Secondly, the Greek Constitution which in Article 13 stipulates, among other things, that
freedom of religious conscience is inviolable, that all known religions shall be free and their
rites of worship shall be performed unhindered and under the protection of the law.
These practices are forbidden if they offend public order, so far, however, there has been no
extensive debate on the issue of male circumcision which is seen either as a manifestation
of religious freedom or as medically necessary procedure and not as a violation of bodily
integrity. Therefore, no relevant cases of malpractice have appeared in the Greek Courts so
far. Various legal circles however, have started debating on this issue and supporting the
view that male circumcision constitutes a painful and invasive procedure which violates the
bodily integrity of the person concerned and may lead to psychological damage. The Greek
Pediatric Society has not issued an Opinion on this issue.

ITALY
Legal framework
In Italy, there is no specific legislation regarding ritual circumcision - bearing in mind that it is
not an act falling within medical practices, given its non-therapeutic nature - which regulates
its licit performance, as well as establishing by whom and where it may be carried out.
Moreover, it is not clear whether or not the National Health Service should cover the costs of
such practices.
Currently, whenever the issue results in a dispute, it shall be sorted out by the judge relying
on an interpretation of our national constitutional, civil and criminal provisions.
Relevant anti-ritual circumcision legal references
- The prohibition of assaults on the human body is a general principle of law. The
enacting provisions concerning parts of one's body are bound by a set of specific limitations
being enshrined in the International Conventions and, more specifically, in our legal system
pursuant to Article 5 of the Italian Civil Code. As laid down in Article 32 of the
Constitution, no one may be forcefully submitted to medical treatment unless consent is
granted. It is thus appropriate mentioning Article 2 (according to which, the Italian Republic
recognizes and guarantees the inviolable rights of the person).
- Even greater protection is guaranteed to minors, who are unable to give their
informed consent to whatever treatment, either therapeutic or not, involving their body.
Usually, as for healthcare treatments parental consent is given, taking due account of the
best interests of the child. Many critical issues and controversies have constantly arisen from
such matters (the case of the children of Jehovah's Witnesses concerning blood
transfusions, for instance).
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Relevant pro-ritual circumcision legal references
Nevertheless, other legal references may lead us to acknowledge that ritual
circumcision is not inconsistent with our national legislation.
- In this regard, it is worthwhile pointing out Article 19 of the Constitution which
recognizes the right of all citizens to profess freely their own religious faith, in whatever form,
provided that the religious rites are not offensive to "public morality". The underlying
standards of "public morality" are being debated and its definition can range from a broader
to a narrower meaning: comprehensively, public morality refers to a set of principles
affecting the reputation spectrum, decency and forms of proper sexual conduct.
- Moreover, the mentioned practice may fall within those discretionary powers
granted to parents with regard to education, in accordance with Article 30 of the
Constitution. The interpretation of this rule set forth in the Constitution points out the duty
and right of parents to support, raise and educate their children, while exercising and,
therefore, propagating their religious belief, alongside involving their children to participate in
specific rites of worship.
- Law No. 101 of 8 March 1989 ratifying the agreement governing relations between
the State and the Italian Union of Jewish Communities, which entered into force on the 27 of
February 1987 recalls an argument in favour of Jewish ritual circumcision. Having regard, in
particular, to Article 2, paragraph 1, it establishes that anyone is entitled to freely profess
their religion belief in any form...and celebrate rites in public or in private; moreover,
according to Article 21, the Jewish Hospital of Rome is also included among "the
organizations with religious purposes", where the possibility to carry out circumcision is not
ruled out; lastly, in compliance with Article 26.1, the Italian Republic hereby acknowledges
the Jewish tradition of embracing charitable and cultural practices within religious duties.
- The Supreme Court, in the Judgment No. 43646 of the 24 November 2011 (the only
decision of the Supreme Court being issued on the matter), despite upholding the arguments
in favour of a legitimate Jewish circumcision, however, ruled that the cases of interventions
not performed on religious grounds but related to temporary cultural and ethnic factors
inspiring the above mentioned practice within certain social environments, cannot be
accepted. It, therefore, makes clear that since it affects a person's physical integrity and
given the essentially "medical nature" of the action, "it shall not be exercised at one's
discretion, but duly carried out by an appropriately and recognizably qualified physician".
The National Health Service
Our National Health Service is only responsible for charges associated with healthcare
treatments and not with ritual practices.
Otherwise, the solidarity intervention of the State would not benefit the religious interest
generally considered, but it would only be aimed at facilitating and supporting the interest of
the faithful of a specific and well determined religious denomination.
The State and the Catholic Church are independent and sovereign, each within its own
sphere. This is understood in a positive and social sense as denominations other than
Catholicism have the right to self-organization according to their own statutes, provided that
these do not conflict with Italian law. The Laity of the State must be necessarily combined
with the other important constitutional principle of bilateralism (Article 7 and Article 8).
Furthermore, there is no explicit covenant rule directly entitling the faithful of the Jewish
denomination to enjoy the delivery of this particular benefit. The mentioned Law n. 101/1989
does not explicitly impose on the State a health and economic burden for circumcision
practices.
About Ethics
The Italian National Bioethics Committee (NBC), in its Opinion on "Circumcision: Bioethical
Outline" - published on the 25*'' of September 1998 - argued that "male ritual circumcision
appears to be fully compliant with the Constitutional prescriptions of Article 19 which, unless
otherwise provided, recognizes everyone's right to freely profess their religious belief in any
form - both cultural and ritual - individually or with others and, in this regard, male
10

circumcision practice is not deemed to undermine in itself other goods-values safeguarded
under the Constitution, such as the protection of minors or related to their health".

NORWAY
Ritual circumcision of boys - legal situation
In Norway there is no separate law regulating the ritual circumcision of boys. Nor is there
any explicit prohibition against ritual circumcision being performed by other than health
professionals. However, there are several laws that affect various aspects of ritual
circumcision.
An act of ritual circumcision will in itself be punishable under one or several provisions in the
General Civil Penal Code, and especially such a procedure could be seen as occasioning
bodily harm, see Penal Code section 229. It is however assumed that an extenuating
circumstance in this case would be that the patient / patient's parents have consented to the
action (Penal Code section 235).
According to the Act relating to Children and Parents, a person who has parental
responsibility have a right and duty to make decisions for the child in personal matters, and it
is assumed that this act provides sufficient legal basis for the parent to decide on behalf of
the child that ritual circumcision is performed.
The Act relating to Health Personnel applies to healthcare professionals and to organizations
providing health care in Norway. An action is "health care" under the Health Personnel Act if
it has a preventive, diagnostic, therapeutic, health-preserving or rehabilitating purpose, and it
is performed by health personnel. Ritual circumcision falls outside a natural understanding of
the definition of "health care" as the intervention is not performed on medical indication, but
because of religious beliefs or cultural tradition. If a health care provider should perform ritual
circumcision, this would normally happen in the specialized health care services, and
preferably in a hospital or outpatient clinic. In that case, it is assumed that the health care
provider will be subject to the Health Personnel Act. In section 4 paragraph 1 it is stated that
"Health care providers should perform their work in accordance with the requirements of
prudence and diligent care that can be expected based on their qualifications, the nature
and the situation in general." This means that if health personnel perform this procedure it
must be done in accordance with accepted scientific methods / practices, including that
among other things, adequate pain relief must be ensured and hygiene maintained to
prevent infection or contamination.
The Patients' Rights Act attaches patients' rights to the term "health care". As the
intervention is not performed on medical indication, the Patient Rights Act does not directly
apply to ritual circumcision.

SLOVENIA
1. Relevant legislation
The male circumcision in children without medical indication is not mentioned specifically in
the Slovene legislation. We are not aware of any immediate attempts to specifically legally
address the issue of male circumcision in children for non-medical purposes.
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The relevant parts of the Slovene legislation are the following:
The Slovene Constitution: Art. 35. (Protection of Right to Privacy and Personality Rights):
The inviolability of the physical and mental integrity of every person, his privacy and
personality rights shall be guaranteed.
Art. 56. (Rights of Children): Children shall enjoy special protection and care. ...
Art. 4 1 . (Freedom of Conscience): ... Parents have the right to provide their children with a
religious and moral upbringing in accordance with their beliefs. The religious and moral
guidance given to children must be appropriate to their age and maturity, and be consistent
with their free conscience and religious and other beliefs or convictions.
The article 4 1 . should be interpreted in the way that the limit of exercising religious rights is
not to inflict harm to the other (e.g. as stated in the Convention on the Rights of the Child).^
The Patients Rights Act: Art. 26. demands informed consent for every medical procedure
or treatment. The children are legally competent with 15 years of age or earlier if a physician
considers her to be mature enough to gain legal competence.
However, some legal scholars argue that it could be addressed under the art. 122. of the
Criminal Code, which incriminates minor bodily injuries without consent.^ The consent of
parents is possible for minor bodily injury only in cases where clear health benefit of the
procedure is expected. However, as argued, the parents' consent should not be possible in
the cases of circumcision in male infants without medical indication." No cases of legal
sanctioning of the practitioners of male circumcision exist in Slovenia. Interestingly, an
urologist is currently being trialed for the serious bleeding complication after the religious
circumcision of the Muslim infant performed at the infant's home in December 2010.
2. State of public and professional debate
In the past, some Slovene legal scholars have argued that circumcision of male children for
non-medical purposes could be problematic from legal and ethical perspectives and that the
legislation should be changed (most notably Prof. Damjan Korosec, who is also member of
the NEC - his article on circumcision was published in year 1995).^ However, the debate
largely remained in the academic sphere.
In year 2010 Human Rights Ombudsman of Slovenia (HROS) was asked to give opinion on
the male circumcision of children without medical indication. To elucidate the case, the
HROS asked the National Ethics Committee (NEC), the Health Insurance Institute of
Slovenia (HIIS) and the Council for Surgery of Ministry of Health of Slovenia (CSMH), to give
their opinions on the issue.^
The CSMH, as the highest professional council for surgery in Slovenia, gave official opinion
that the circumcision of boys for non-medical purposes is not medically grounded and should
thus not be performed.
The NEC replied to the HROS that the ritual circumcision of boys for religious purposes is
not acceptable in Slovenia for legal and ethical reasons and should thus not be performed by

^ Prof. Damjan Korosec. O pravici drugemu iz nezdravstvenih razlogov odrezati del spolnega uda.
Unpublished.
^ Ibid.
" Ibid.
^ Korosec D. Obrezovanje - nepravna banalnost kirurskega posega. Pravnik 1995; 50 (9-10): 557-67.
® The report by the Human Rights Ombudsman of Slovenia is available at (in Slovene language only):
http://www.varuh-rs.si/medijsko-sredisce/aktualni-primeri/novice/detajl/obrezovanje-fantkov-iznemedicinskih-razlogov-je-krsitev-otrokovih-pravic/?cHash=7364092ccb
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physicians. Furthermore, it is not acceptable to untruly medically indicate the procedure in
order to perform it.
The HIIS only reported that when the procedure of circumcision is not medically indicated, it
is not covered by the national health insurance scheme but must be paid by the patient.
The opinions triggered quite intensive public debate over the last two years, which included
coverage by the leading national media. The Jewish and the Muslim communities (and also
the Catholic Church) strongly opposed the opinion of HROS, stating that it limits the religious
rights and leads to stigmatization of the religious people. From the end of the year 2010 the
University Medical Center, the largest hospital in Slovenia, is not performing circumcisions
for non-medical purposes any more. Currently, the public debate is ongoing in Slovenia, it
could be estimated that the HROS opinion has had quite important influence on the public
understanding of the issue. However, no political interest has existed to tackle the issue.

SPAIN
"On the issue of male circumcision in relation to article 6 of the Convention on Human Rights
and Biomedicine, nowadays this issue is not a subject of debate in Spanish society.
Male circumcision is approached as a medical issue and considered a private matter. Thus,
according to the Patient Autonomy Law (Law 41/2002), when a minor does not have the
capacity to consent to a medical intervention, it may only be carried out with the
authorization of his/her representative (parents or tutor) or under the authority or of a person
or body provided by law. The minor's opinion will have to be taken into consideration if he or
she is 12 years old.
We have consulted and referred to the Spanish Society of Pediatrics and the Spanish
Society of Urology, and both told us the that they do not have released any statement about
the issue of male circumcision."
SWITZERLAND
Switzerland has no specific regulation on male circumcision. In the context of prohibiting
female circumcision, parliament decided not to extend this prohibition on male circumcision.
Given this situation, male circumcision remains an issue of consideration between the
infant's right to physical integrity (Art. 10 of the Federal Constitution) and the parent's right to
decide about their children. Parents have the right to permit an intervention impairing their
child's physical integrity if the child has not yet reached the capacity to consent and if the
intervention is in the child's best interest. It would be up to jurisdiction to decide in case of a
complaint against male circumcision. Up to now, there was no such complaint.

TURKEY
-Infornfiation provided by Prof. Dr. Erqun OzsunavI. Medical, Religious and Social Meanings of Circumcision
1. Male circumcision means to cut off the foreskin of a boy's penis for medical, cultural and
religious reasons.
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2. Circumcision is one of the symbols of Islamic faith. After the adaption of Islam by Turks
circumcision has become a religious tradition in Turkey. There is not any verse (ayet) in
Koran, the holy book of Islam, relating to circumcision, but there are several hadiths (hadis,
sayings) of Mohamed, the Prophet on the merits of circumcision.
3. The Turkish people believe traditionally that after the circumcision a male minor enters
into the world of "manhood". Therefore each child is psychologically ready for the ceremony
of circumcision. Circumcision is a "social family matter" and performed in a modest
ceremony with some exceptions. Nevertheless some rich families use "circumcision
ceremony" as a show for their wealth and social influence.
4. During the Ottoman Empire (1299-1923) the imperial "Circumcision Ceremonies" (citywide) arranged for Sultan's boys used to continue several days, sometimes a couple of
weeks or months. For instance the "Circumcision Ceremony" for sons of Mohamed, the
Conqueror in held in 1457 continued one month. The prominent persons of the Empire and
several neighboring monarchs were invited to this Ceremony. Another famous "Circumcision
Ceremony" held in 1582 for Sultan Murad Ill's son regent Mehmet continued two months.
Today such ceremonies are carried out only in one day or a couple of days.
II. Age of Circumcision
Circumcision can be performed at any age.
Adults converted to Islam are circumcised at any age if they wish.
Some doctors suggest the early months after the birth of the child (newborn) for medical
reasons. Nevertheless, according to majority of surgeons and doctors the most suitable time
for circumcision is the period 3-6 ages for both medical (recovery and treatment) and
psychological grounds. Therefore many families prefer the time for circumcision before their
children start the Primary School (age 5-6). Winter, spring and fall are suggested as the best
season because of climate. In practice fall is usually preferred before the starting of
education year (Primary School).
III. Social and Religious Preparations for Circumcision
Usually a "circumcision dress" (sijnnet elbisesi) (white jacket and trousers, a crown on head,
a strap on waist, and a decorated stick like a scepter at hand) is bought for boys to be
circumcised.
In Istanbul before the performance of circumcision it is the tradition to visit the Tomb ofEyup
Sultan, one of the distinguished Moslems who invited Mohammed, the Prophet to his home
and showed hospitality to him when the Prophet emigrated from Mecca to Medina (the
Hegira). Therefore the boys are brought by their parents and family members to the Tomb of
Eyijp Sultan at the shores of Golden Horn. At this visit a simple religious ceremony is
performed by the family members of the minor. The boy and his family pray to God
requesting a successful operation and quick recovery. This visit can be regarded as a kind of
psychological preparation for circumcision.
IV. Performance of Circumcision
Circumcision is performed in Turkey by surgeons, doctors at hospitals or clinics usually or
"circumcisers" ("sijnnetgi") or "health servants" (saglik memuru) who are graduates from the
professional schools for health personnel and have the certificates (permit) issued by the
Ministry of Health at their own surgeries or at homes or gardens of the boys to be
circumcised.
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On legal status of "circumcisers" (sunnetgi) see. "Act on Practice of Medicine and Its
Brancfies, No. 1219" (Tababet ve §uabati Sanatlarin Tarzi icrasina Dair Kanun) of
11 April 1929 (as amended several times, lastly in 2011) (Articles 58-62).
The operation can be performed at home or hospitals and clinics or "special facilities" called
"circumcision palaces" which are organized and equipped just for circumcision. Such
"collective circumcision ceremonies"
for children of poor families are financed by the
municipalities. Such "collective circumcisions", usually performed by certified circumcisers
are criticized by doctors on the ground of serious complications and infections.
Circumcision is usually performed by local anesthesia. Circumcision without anesthesia is
regarded as a medical negligence. There are also some doctors who suggest general
anesthesia for medical and psychological reasons.
During the performance of circumcision at homes or gardens the persons who are present
(i.e. family members and relatives) read some prayers. After the operation the "circumcised
minor" is put on a nightgown. If circumcision has been performed at home all family
members, their relatives and neighbors come together at a lunch or dinner at the presence
of the circumcised boy. In conservative families several verses from Koran are read by an
invited preacher and all persons prayed to God. The guests bring their gifts to the
circumcised boy. The gifts or money are placed usually under the pillow of the boy's bed.
Moreover in order to please the boy his friends are invited for entertainment at home or
garden. In "collective circumcision ceremonies" several entertainment shows are usually
organized.
After the performance of circumcision the period of recovery varies. It is usually a couple of
days. However, full recovery needs two or three weeks.

V. Consent to Circumcision
"The physical integrity of the individual" is protected by the Turkish Constitution
17/11).

1982 (Art.

Turkey is a party to the Convention for the Protection of Human Rights and Dignity of Human
Being with regard to the Application of Biology and Medicine: Convention on Human Rights
and Biomedicine ("Oviedo Convention") of 4 April 1997. Oviedo Convention has been ratified
by Turkey and its provisions are the integral parts of the current Turkish law.
See Act, No. 5013 of 3 December 2003 on ratification of the Oviedo Convention
(Official Gazete, No. 25311 of 9 December 2003). Oviedo Convention has entered
into force as of 2 July 2004. Republic of Turkey has reserved the right (Art. 36) not to
apply the provision of Art. 20 (2) of the Convention which authorizes, under certain
conditions, the removal of regenerative tissue from a person who does not have the
capacity to consent, for the reason that this provision does not conform with the
prohibition provided by the Law on Removal, Storage and Transplantation of Organ
and Tissue, No. 2238 of 3 June 1979 (as amended). Under this Law, organ and
tissue removal from persons who are below majority age (18 years) and not have the
capacity to consent is prohibited (Art. 5). Turkey has also ratified the Additional
Protocol concerning Biomedical Research (CETS No. 195).(See Act, No. 6212 of 10
March 2011 (Official Gazette, No. 27961 (Muk.) of 11 June 2011).
Turkey is also a party to the Convention on the Rights of the Child of 20 November 1989.
The provisions of this Convention are also integral parts of the current Turkish law.
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The Convention was ratified by the Act No. 4058 of 9 December 1994. See Decree
No. 94/6423 of the Council of Ministers of 23 December 1994 (Official Gazette, No.
22184 of 27 January 1995).
Therefore under Oviedo Convention "where a minor does not have the capacity to consent
to an intervention", the intervention (i.e. "circumcision") may only be carried out with the
authorization of his representative". His parents are normally his mother and father.
However, in cases of death or divorce if one of the parents has the parental care on the child
her or his authorization is required. If there is a conflict of consents between the parents of
the minor for circumcision, a curator (kayyim) should be appointed by court for the
circumcision (Turkish Civil Code 2001, Article 426; 458-459). In such a case the curator's
authorization is requested.
Regarding the request of consent of the minor to be circumcised the provisions of the "Act
on Practice of l^edicine and Its Branches, No. 1219" (Article 70 as amended by Law No.
5728 of 23 January 2008) and By-Law of Patient's Rights (Hasta Haklari Yonetmeligi)
(Articles 5/d; 22, 24) (Official Gazette, No. 23420 of 1 August 1998) should be mentioned.
If a minor is not under the parental care, but is under the "guardianship" ("vesayet", Turkish
Civil Code 2001, Article 404) the authorization of his guardian is needed.
It should be pointed out that under Oviedo Convention the authorization of parents only is
not enough, further the opinion of the minor must also be taken into account as an
increasingly determining factor in proportion to his age and degree of maturity.(Article 6.2).
The By-Law on Patient's Rights has the same requirement (Article 26).
"The authorization may be withdrawn at any time in the best interests of the person
concerned" (Oviedo Convention, Article 6.5; By-Law on Patient's Rights, Article 24
paragraph 4).
Further according to the Convention on the Rights of the Child, (as a part of the current
Turkish law) "the child who is capable of forming his (her) own views, his should be
respected and given due weight in accordance with the age and maturity of the child" (Article
12.1).
Likewise, under the Turkish Civil Code 2001, if a minor has the capacity to consent before
the age of majority (18 years) his consent is a "must" for circumcision ('Cf Oviedo Convention
Article 5). Nevertheless, in many cases it is usually presumed that there is "implied consent"
of the minor who has the capacity to consent for circumcision.
Under Turkish law consent to medical intervention including circumcision belongs to the
"rights bound strictly to the person of individual" (hochstpersonliche Rechte) (Article 16.1).
Therefore if a minor having the capacity to consent does not wish to be circumcised this
operation may not be performed.

VI. Liability arising out of Circumcision Performed without Authorization or Consent
1. Typical Injuries caused by

Circumcision

In courts' practice it is possible to find several cases relating to injuries caused by bad
performance of circumcision. The typicar injuries are: cutting of the penis by an
inexperienced circumciser; burn of blood vessels in the penis because the operation was
performed by laser despite it is prohibited for circumcision; serious complications and
infections after the circumcision as the result of medical negligence etc.
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2. Extra-contractual

Liability

If circumcision has been performed without the authorization of the legal representatives
of
the minor or his consent, the medical intervention is an infringement to the personality right
of the child (Cf By-Law on Patient's Rights, Article 5/d). In such cases, the liability of
circumciser or doctor Is based on "Turkish Civil Code 2001". According to Articles 24 and 25
of the Code compensation for immaterial damages (dommage moral) can be claimed.
3. Contractual

Liability

If a bad performed circumcision has caused a bodily injury on the child, liability is based on
"contract for medical inten/ention" (i.e "contract for circumcision"). Compensation for bodily
injuries and immaterial damages can be directed to the circumciser or doctor or the hospital
(See Turkish Code of Obligations 2 0 1 1 , Articles 112, 114.2, 116). The burden of proof
belongs to claimant. Therefore the person who has suffered bodily injury as there result of a
bad performed circumcision is required to prove the damage and "negligence on the part of
circumciser or doctor" (Article 50). The scope and kind of compensation are determined by
the judge (Article 51). Under some circumstances the amount of compensation can be
reduced (Article 52). Liability for performance of auxiliaries is subject to Article 116 of the
Turkish Code of Obligations 2011.

Selected Bibliography:
Pertev Naili Boratav, Yuz Soruda Turk Folkloru (Turkish Folklore in Hundred
Questions), Istanbul, 2003;; Sefik Ersan, Sunnet Hakkinda (On Circumcision)
http://www.sunnetim.com: David L. Gollaher, Circumcision: A History of the World's
Most Controversial Surgery, New York, NY, Basic Books, 2000; Veyis Ornek, Turk
Halkbilimi (Turkish Folklore), T.C.Kultur Bakanligi, 2. Basi, Ankara, 2000; Turkiye
Diyanet Vakfi (Foundation for Religious Affairs), Islam Ansiklopedisi, Nebi Bozkurt,
"Sunnet" maddesi (Encyclopedia of Islam, by Nebi Bozkurt, "Circumcision"), since
1988, Vol. 38;
<http://www.islahiye
dh.gov.tr/saglik_bilgileri_detay.aspx?id=77>;
<http://www.facebook.com/PopulerHukuk>

UK
The key points on the practice of male circumcision in the UK are:
•

•

•

•

The Department of Health in England states that male circumcision should only be
performed for medical reasons. Where this is the case, it should be carried out by a
qualified medical clinician;
The National Health Service (NHS) does not fund ritual circumcision. However, in
Scotland, religious circumcision for male children can be performed under general
anaesthesia by trained paediatric surgeons at one of four paediatric centres. It is not
illegal for non-medical practitioners to undertake circumcision;
The Department of Health in line with the General Medical Council, the British Medical
Association and the British Association of Paediatric Surgeons maintains that the
welfare of infants is paramount whatever the reason for undertaking circumcision;
Public opinion is divided with many opposed to 'ritual circumcision' arguing that it is an
abuse of a child's human rights.
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Guidance on performing male circumcision is available in the UK and includes:
•

The General Medical Council (GMC) which believes this is a matter for society as a
whole to determine. The GMC guidance is that doctors must proceed with circumcision
on the basis of best interests and with consent. The usual procedures relating to
conscientious objection by doctors apply. Guidance can be found at:
http://www.gmc-uk.ora/guidance/ethical quidance/211 SO.asp
http://www.gmc-uk.org/guidance circumcise 1997.pdf 25416429.pdf
(now withdrawn but useful for reference)
•

The British Medical Association (BMA) which believes that parents should be entitled to
make choices about how best to promote the interests of their child and it is for society
as a whole to decide on the limits to be imposed on parental choices. The safeguards in
the BMA guidance are similar to those of the GMC. Guidance can be found at:
http://bma.org.uk/practical-support-at-work/ethics/ethics-a-to-z
(go to male circumcision in a-z)
•

The Medical Protection Society (MPS) which states that anyone carrying out
circumcision must have the necessary skills and experience to do so. Guidance can be
found at:
http://www.medicalprotection.orq/uk/enaland-factsheets/mps-policv-on-circumcision
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Emne: FINAL Document on male circumcision
Dear DH-BIO members,
The Final version of the document collecting the « Comments made by delegations on legal situation
regarding male circumcision » has been updated.
You \N\\\d now an indication of the update on the cover page. Please use this version of 13 December
2013.
Best wishes.
The Secretariat
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